8 Hy 
| FX OA Fo? 
bY 

W . 


ag 
FEBRUARY 7. 1771. 


Unto the Right Honourable the Lords of Council and Seſſion, 


PETITION 


HUCH Woop Merchant and Factor in 


Humbly ſheweth, 


Ar, in December 1768, the ſhip Adolphus, David 
|; | Roſs maſter, which is ; conſtantly employed in the 


trade between Leith and London, arrived at Leith, 

., — with a full cargo of goods on board. | 
Amongſt theſe goods there happened to be a caſk marked, 
Dry ware, addreſſed, To William Ogilvie, Eſq; near Edin- 
bur h.“ r | | * I 77. ; TITS TY AT 
1 Who, or what this William Ogilvie, Eſq; was, no body belong+ 
ing to the ſhip could ſay, nor was the gentleman's place of refi- 
dence pointed out; for the vague direction, near Edinburgh,” 
which had been put upon the caſk by a London cit, might import 
any place eaſt, weſt, north, or ſouth, lying at no great diſtance 
from this capital. A Londoner will addrefs a letter, or a parcel, 
near Edinburgh, though the place he means be ten, fifteen, or 
twenty Engliſh, miles from Edinburgh. There was therefore a 
large circuit comprehended under this addreſs, * To William 
Ogilvie, Eſq; near Edinburgh ;” nor could the deſignation, E 

be of any ſervice in n Is Qxilvie, becauſa in truth it is 
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2 | | 
no deſignation at all, as your Lordihips have determined, :;and is 
now, aſſumed by ſo many people, that there is hardlycany/ ſtateſ or 
profeſſion in which one will not find mauy Eſuirem boot mot 
Ihe aforeſaid caſłl not being called for at the livery of the ſhip, 
was, according to the uniform practice in ſuch caſes, put into the 
cellar of your petitioner, a great part of whaſe buſineſs it is to re- 
ceive goods from ſhips, and to keep them till an owner appears, 
when he delivers them up, upon payment of the freight and cel- 
lar-rent. | | SS OH 16 2 
It now appears that this caſk contained ſome buſhels of apples, 
which had been ſent to one Mr. Ogilvie, who lives at the back of 
the Meadow, or Hope-park, not upon his commiſſion, but as a 
preſent from his brother, who had not only omitted ſending a re- 
ceipt from the ſhip-maſter, which he uſed to do upon former | 
occaſions; but had not even informed him that ſuch a pre- 1 
ſent was ſent, till the month of March thereafter, when a per- | 
ſon employed by Mr. Ogilvie enquired at your petitioner's cel- | 
lar, where he found the caſk ſafely lodged in a dry well-aired | 
place. Mr. Ogilvie, however, being reſolved to be very ſure as to 
what he was about, took care to have the caſk. inſpected, and 
perceiving that the apples were rotten, he refuſed to take them, 
and would not even pay the freight and cellar-rent, though it was 
clear that neither Mr. Roſs, the ſhip-maſter, nor your petitioner, 
the factor, had acted with regard to this caſk in any other way 
than they conſtantly do with regard to all goods in the ſame fitu- 
Wien, nd d na Pens n | | 
Both Mr. Rofs and your petitioner were extremely ſorry at Mr, 
Ogilvie's diſappointment, for, according to his brother's letter, the ap- 
ples ſent were the-beft eating apples. But it ſeems Mr. Ogilvie was ſo | 
much offended that his apples were rotten, through his brother's 
negleQing to inform him they were ſent, and that he himſelf was | 
not known to every body, that he reſolved to have them forced to | 
pay him the value of his brother's preſent ; and for that purpoſe | 
commenced a proceſs. before the ſheriff of Edinburgh, againſt both 
Mr. Roſs: and your petitioner, the clamorous terms of which ſuf- 
ficiently, ſpeak: out the onimus by which it was urged on; for it 
fer forth, That /everal parcel: of goods had been ſhipped for him 
ig the Adolphus, at the ſame time with the cask of apples; 
chat part of the parcels were delivered to- Mr. Glaſs merchant in 
i | aq Leith, 
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Leith, on his account, and the freight paid therefor.” All of 
which was a miſtake in point! of. fact. But worſe remains to be 
mentioned; for it ſet forth, „That the greateſt part of the ap- 
ples were / embezzled and taken out of the cask; an injurious 
aſſertion, totally deſtitute of truth, and which was hurting your 
petitioner more than Mr. Ogilvie could be, bythe loſs of a whole 
ſhip- load of apples. It further ſet forth, © That the apples were 
all of them rotten, fitter for the dupghill than to be made uſe 
& of for eating.“ | | 2 
Jour Lordſhips, however, will pleaſe know, that in this libel it was 
thought neceſſary that Mr. Ogilvie: ſhould. give a more ſpecial de- 
ſignation of himſelf than the addreſs upon the caſk. According- 
ly it bears to be at the inſtance of William Ogilvie, E1q;' refid- 
ing ax the back of the Meadow.“ 5 f 00 

A proof having been taken, the ſheriff, on the 1ſt of November November :,. 
1769, gave decreet againſt Mr. Roſs and your petitioner, conjunct- 769. 
ly and. ſeverally, for the ſum of 1 J. 17 s. 6 d. ſterling, as the 
price of the apples, found no freight or cellar-rent due, and de- 
cerned againſt them for the ſum of 1 J. 15's. 2 d. of expences, be- 
ſides that of extracting the decreeet. . 
A ſuſpenſion of this decreet came, in eourfe, before Lord Elliock, July 28, 
ordinary; and his Lordſhip was pleaſed, on the 28th of July, 
1770, to repel the reaſons of ſuſpenſion, and find the letters Auguſt 9, 
« orderly procceded.” And, upon the'gth. of Auguſt, 1770, his 1770. - 
Lordſhip was pleaſed © to decern for the ſum of 2 l. 5.8. ſterling 
* of expences, and for the expence of extracting the decreet, ſu- 


« perſeding extract till the 12th of November then next.“ To Augult 17, 


which interlocutor his Lordſhip was pleaſed to adhere, on the 1 3 
29, 


of Auguſt and 28th of November, 1770, refuſing two repreſenta- 177d. 
tions without anſwers. of oat, jog 1 e DIAS. 047520 
Mr. Roſs and your petitioner reclaimed ;. and; upon adviſing | 
their petition, with anſwers for Mr. Ogilvie, your Lordſhips were J-ouary 257 
pleaſed, on the 2yth of January, 4771, to-pronounce the follo w- Ir 
ing interlocutor: The Lords having adviſed. this petition, with 
the anſwers, they turn the decreet, charged on into a libel, and: 
* afloilzie David. Roſs, the ſhipmaſter, from all the concluſions. 
thereof; but find Hugh Wood liable to the purſuer in the ſure: 
* of 1 l. 17 8. 6 d. ſterling, as the price of the apples libelled, and 
alſo in the expences of the extract of the decreet, as the ſame 

TW. „ ſhall: 
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1741. 


March 26, 
1769. 


Lr. | 
** ſhall be-certified by the collector of the clerks dues ; but find no 
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ences due, and decern— 
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Vour petitioner thus finds himſelf left alone, and condemned 


by your Lordſhips, as having been culpable, when he is conſcious 


to himſelf that he acted optma fide, and according to the univer- 
{al and eſtabliſhed practice. He has been employed in the buſi- 


neſs of a factor at Leith, ever ſince the year 1741, and he con NY. 


that, during all that time, he never, before this unlucky ca 


was put into his cellar, had the leaſt reflexion thrown out againſt 


him, or the ſmalleſt difference with any one of the numerous own- 
ers of goods, which have been in his cuſtody. The cauſe in which 
he has now had the misfortune to be caſt, is originally, indeed, 


but of ſmall value; but it is a very important one to your peti- 
tioner, and to all who are engaged in the ſame branch of buſi- 
neſs. Indeed, your Lordſhips juſtly conſider every queſtion re- 
ſpecting commerce, to be a queſtion of importance. This is a 
queſtion, in commerce, entirely new, and as the deciſion given in 
it may be a precedent in the like caſes, and may, in the petition- 
er's humble apprehenſion, be either a ſanction to, or, in a great 


meaſure, cut off that particular buſineſs in the department of com- 


merce, in which he has been ſo long employed, he will be for- 
given for bringing the queſtion again under the review of your 
Lordſhips. | © xt WIR 

When the cauſe was laſt, before your Lordſhips, it was argued 
for Mr. Roſs, with regard to whom the proof was led, That as 
the purſuer had deponed. that he received no advice from his bro- 
ther about the apples till the 26th of March 1769, it could not 
be believed, that the perſons whom he employed made any enquiry 
about them before that time, .and that there was a great uncertain- 
ty and diſcrepancy in the evidence upon that head, though the 
witneſſes ſeemed very well, diſpoſed to fix the time to the month 
of -December, 1768. | pt 


But taking the matter according to the purſuer's own ſhowing, 


how does it come out? 2 | 
Andrew Gordon, porter in Leith, depones, That, about the 
« beginning of the year 1769, and the deponent is certain the 
«year 1768 was paſt, he was defired by Moſes Glaſs to go along 
with the purſyer's ſervant to get a caſk of apples: That when 
4 they went aboard the ſhip, one of the crew told them, that they 
* had 
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1 had apples on board, but they v were not come to hand : That 
7 they called a ſecond time, and got the ſame anſwer ; 1 they alſo 
called a third time, and got the fame anſwer.” 

_Zachariah Jones, ſpouſe to Moſes Glaſs, reſidenter i in Leith, der- 
pones, * That, ſome time in the end of the year 1768, or the be- 
* ginning of the year 1769, the purſuer ſent down his ſervant to 
the deponent, to get a caſk of Apples, which had come from 
© London in a ſhip: That the deponent ſent her daughter, with 
the ſaid ſervant, to the harbour of Leith, to enquire after a ſhip 


that had come from London; who, upon their return, told the de- 


“ ponent, that the mate of the Adolphus, Captain David Roſs ma- 
« ſter, had informed them, that the caſk of apples was aboard 
* ſaid ſhip, but that the ſame was not come to hand; and that 


“they deſired the mate to ſend them to the deponent's ſhop. De- 


* cpones, that, after this, there were three ſeveral meſſages ſent to 


* the ſaid ſhip, at different times, for the apples, and the anſwers 


* that were reported to the deponent were, That the apples were 
t not come to hand: That, afterwards,” the purſuer himſelf came 
„ down, and aſked the deponent if there were any account of the 
* apples: That the deponent told him, Not.“ | 

Here then your Lordſhips ſee Mr. Ogilvie' s conſciouſneſs of whit 
was incumbent on him. He begins very well, but does not per- 
ſevere. Take his own ſtory, and he muſt ſay, That he was in- 
formed that his apples were on board the Adolphus, but were not 
come to hand; that is to ſay, were not yet ſought out from a- 
mongſt the multiplicity of other goods, Why then did he not 
purſue his enquiries? Why did he not deſire the people whom he 
employed at Leith, or his own ſervant, to call again, and get his 
caſk? Nothing was more eaſy; for there is a book kept in every 
ſhip of the different articles put on board, and,' oppoſite to each 


article, is marked what has become of it. There are but a few 


factors in all Leith; and it was no great trouble to the purſuer's 
porter or ſervant to enquire at their'cellars for the caſk. This was 
ſurely much more reaſonable, than that the petitioner ſhould have 
ſent a-hunting after“ William Ogilvie, Eſq; near Edinburgh; 
which the purſuer pretends your petitioner ſhould have done. 
The purſuer, by his repeated meſſages, took upon himſelf the care 


of getting account of his h nnd, if he: 4 pag indifferent 
B 


about 


about chem, and did not follow forth the means of getting them, 
he had himſelf to blame. Mg oow G 

It was maintained, That your petitioner ſhould be found liable, 
upon the principle of- law, with regard to a negotiorum geſtor, who 
muſt be liable for neglet. But, with great ſubmiſſion, that 
principle does not apply to the caſe in hand; becauſe your peti- 
tioner, though no doubt a kind of negotrorum gefior, has his pre- 
ciſe duty limited and aſcertained by conſtant and univerſal practice, 
which, in commercial affairs, is moſt properly conſidered as the 
common law of the country. Your petitioner is juſt a cuſtodiar 
his buſineſs is to receive goods into his cellar or ware-houſe, and 
there keep them ſafely till they are called for by thoſe to whom 
they belong. | 

The doctrine of the civil law, with regard to a negotiorum geſtor, 
is: © Nec tantum poteſt conveniri geſtor propter ea, quæ geſſit 
« ſed et de non geſtis, ſeu neglectis, ſi modo gerere debuerit. Ge- 
© rere vero debuit et perficere ea, que inchoavit : nova inchoare non 
„ terctur.” Voet. lib. 3. tit 5. 9 6. | 

And Lord Bankton, in his Inſtitutes of the Law of Scotland, 
lays it down, That © the negotzorum geſtor, or agent, is not only 
„liable ſor what he acts, but likewiſe for his forbearing to act, 
after he has begun the management ; for he is bound, ſu/ceptum 
& perficere munus, to perfect what he begins, or is conjoined with 
« it; but needs not begin any new._buſine/s, unleſs, on his account, an- 
ce other abſtains.” Book 1. tit. 9.:Y 26. 

By theſe very principles of law then, let your petitioner be tried. 
He avers it, and the purſuer cannot contradict it, that univerſal 
practice has limited the bulinefs of ſuch a factor as your petitioner, 
merely to keeping the goods in ſafe cuſtody, he being anſwerable 
to the ſhip-maſter for their freight, and to the owners of the goods, 
if by any improper management, any culpa upon his part, the 
goods are damaged or deſtroyed ; but farther: than this, he is not 
bound, nor even intitled to go. He is not to mchoate a different 
kind of buſineſs, by ſearching for the owners of the goods, which 
would be attended with more expence than his own branch of 
buſineſs, viz. keeping them in ſafe cuſtody till called for; all 
that he has for keeping ſuch a cask as this, is only about ſixpence 
a month, and your Lordſhips know that he could not get a com- 
mon Leith porter for that money, to go in queſt of an unknown 


owner 


1 
owner of goods, or more properly ſpeaking, to go in queſt of 
a perſon who will anſwer to a vague and indefinite ad- 

It has been maintained, that your petitioner ſhould have put 
an advertiſement in the news-papers, and that the expence of doing 
ſo, or any other expence he might have incurred- in- making 
inquiries after the owner of the cask, would have been re- paid 
It is eaſy to argue in this manner, upon a general view; and 
your petitioner is not ſurpriſed, that your Lordſhips, whoſe atten- 
tion is taken up with ſo many large and extenſive ſubjects, ſhould 
overlook the little particularg which muſt occur - innumerable 
times in the buſineſs of ſuch a factor as your petitioner. 

A factor ſuch as your petitioner, cannot know one half of the 
people whoſe goods are put into his cuſtody ; mult he then hunt 
out every one of theſe people in every corner ? were that ro be the 
. caſe, he muſt have more meſſengers kept in conſtant pay, than 
what would exbauſt a great deal more than all his profits. And 
ſuppoſe he was to advertiſe in the news-papers ; your Lordſhips 
know that there are publiſhed in this city, four news-papers, viz. 
the Caledonian Mercury, the Edinburgh Evening Courant, the 
Edinburgh Advertiſer, and the Edinburgh Weekly Journal; as he 
cannot tell which of theſe papers is taken in by the unknown 
owner of the goods, he muſt advertiſe in every one of them, and 
each advertiſement, for the firſt time of its being inſerted, coſts 
three ſhillings and ſixpence; ſo that ſuppoſing him to advertiſe 
only once in the Edinburgh news-papers, he lays out no leſs 
than fourteen ſhillings ſterling, a ſum, which the petitioner will 
be forgiven to ſay, will exceed the value of many articles which 
are put into his cuſtody ; and the truth 1s, that there are many 
people, who, if they knew that a ſmall article ſent to them by a 
friend in London, was burdened with an expence of ſeeking out the 
owner, above, or even half, its value, they would very ſagaciouſ- 
ly ly ſnug, and never acknowledge it. Inſtances 'of this have 
often occurred, when people have ſuſpected that ſtupid pamphlets, 
or abſurd letters, have been ſent to them by poſt ; and the ſame 
thing will happen, when people ſuſpect that goods, too dear of 


the carriage, are lying for them, ready to be relieved. 


Now, 


© Now; what a prodigious': GEL tax muſt "there be brought 
upon goods which come from London ro Leith, if it ſhall be un- 
derſtood, that the factor, the tufodiar; mult take upon him the 
buſineſs of ſeeking « out the — and Tpare No _Expence 1 in his 
Wires. * X 
And when are theſe inquiries ro be made? Or how long is the 
factor to wait, before he lays out any money in that way? 
It was ſaid that your petitioner was particularly to be blam- 
ed for delay in this caſe, becauſe his very noſe would tell 
him that the cask contained apples, which, after a voyage 
from London to Leith, could not but have a very ſtrong ſmell. 
The petitioner begs Jeave, however, toinform your Lordſhips, that 
in the hurry of unloading a veſſel, and carrying goods into a factors 
cellar, the people who are employed, ſeldom give much attention to 
the ſmell of different casks, or parcels; the men who put this cask 
into your petitioner's cellar did not perceive any ſtrong ſmell of ap- 
ples ; and, when it was once in the cellar, it. was amongſt things 
of ſinells, equally ſtrong, ſuch as cheeſe, hard fiſh, train-oil, &c. 
and, with ſubmiſhon, none of your Lordſhips can think, that 
the ſmell of apples could be then diſtinguiſhed. Your petitioner 
was not at home when this cask was put into his cellar, and, 
when he came and found it there, he ſaw that it was marked 
« Dry-ware,” ſo could be in no danger of ſpoiling ; and 
at any rate, he knew his buſineſs to be preciſely that of a cuftodiar ; 
and that, if he ſhould exceed the bounds of his known duty, and 
take upon him to ſeek out the owner, he would probably get no 
thanks, as it was incumbent on him, merely to keep the goods 
in ſafe cuſtody : he was not, (to uſe My Lord Bankton's words,) 
J begin any new buſineſs ; for he could not fay, that, “ on His 
« account, another abſtained.” On the contrary, he had reaſon to 
expect every hour a call from the owner of the goods to deli- 
ver them, and, if he had laid out any money in enquiring for the 
owner, he might very readily and properly be told, What had 
& you to do with this? I was to ſend for my goods when it was 
* moſt convenient for me: my bill of loading, or my receipt from 
the Captain, informed me that ſuch goods were ſhipped on 
K board ſuch a veſlel, and, by going to the ſhip-book, I could ſee 
* in whoſe cuſtody the goods were depoſited, and would find 
them, for certain, in your cellar. What buſineſs then, had 
you, 


— rn 


teach you to be 
_ © own buſineſs in time coming.“ Yo Do 

The petitioner's own buſineſs, however much it may be at pre- 
_ ſent endangered, by your Lordſhips interlocutor, he does hold to 
be a very uſeful one, and ſuch, as he flatters himſelf, your Lord- 


- | [9 | | 
_ ® you, the cuſſadiar, to be at this, expence? If you have thrown 


* Any money 3 I know better than to pay you it: this will 
e 


ſs officious, and to confine yourſelf to your 


ſhips will, upon more mature conſideration, and a fuller ſtate of 
the caſe, be diſpoſed to protect. Your petitioner's buſineſs is a 


link in the chain of commerce: he is placed between the maſters 
of veſſels, and thoſe for whom goods are brought. Your Lord- 
ſhips were all of opinion, that maſters of veſſels are bound to do 
no more than to carry goods ſafely to their deſtined port. When 
the veſſels arrive, they muſt be unloaded, and, as the different 
owners of goods cannot all be upon the ſpot, to receive and cat- 
ry away what belongs to them, and pay the maſter the freight, 
in ſecurity of which he is intitled to hold the goods, it is there- 
fore neceſſary that there ſhould be ſome perſons, to whom ' ſuch 
goods as are not called for by the owners, may be conſigned. 
'Your petitioner is one of thoſe; and he will be pardoned to fay, 
that they are moſt uſeful perſons, both to the ſhip-maſters and 


owners of goods, as they are cuſtodiars for both, _ 
But ſhould your Lordſhips judgment againſt your petitioner be 


affirmed, no factor will henceforth venture to take the cuſtody of 
"any goods, of which he does not know the owner ; and, as your 
Lordſhips have found, according to the eſtabliſhed practice in ma- 


ritime buſineſs, that a ſhip-maſter is bound only to carry goods to 


their deſtined port, if there ſhall be no factors or ciſfodiart, whoſe 
' buſineſs it is to take the charge of goods, till the owners are ready 


to receive them, the conſequence muſt be, that, as the ſhip muſt 
be cleared out, many parcels muſt be thrown upon the Quay, or 
otherways loſt or deſtroyed; and, if the people will not come 
to receive their goods, or will not allow cuſfodiars to receive their 


goods for them, it is not the Captain's fault, he has done his du- 


ty. Perhaps, your petitioner may be thought to argue his cauſe 


with too much confidence; but he fairly owns, that bis conſtant 


practice 


* 
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practice, for thirty years, a made ſuch an impreſſion upon his 
mul 


to do every thing in his power to diſcover the owners, becauſe 
the owners have no way to diſcover him. But, in the latter caſe, 
as it has been ſhown to your Lordſhips, that the owner does or 
may know where they are, there is nothing more incumbent on 
the factor than to keep them ſafe, till he calls or ſends for 
V | 
And this diſtinction will effeQually obviate a kind of general a- 
larm, which the, purfaer has ſounded againſt the eſtabliſhed buſi- 
fineſs of a factor, as explained by your petitioner, alledging, That 
* jt opens à noble field for thoſe who want to lay hold of other 
4 ns goods; that, under the pretence of being a factor, a 
* man may, when ſhips arrive, take poſſeſſion of what goods he 
« likes beſt, and keep them carefully concealed in his cellar; that 
„ he has great odds on his fide that they never ſhall be found out; 
that, if he is detected, his anſwer is, that he took them to ſtand 
in his cellar, till they were called for; and, if they are nat 
found out, then they are his own;” for your Lordſhips will 
pleaſe, obſerve, that the duty of the ſhip-maſter, and that of the fac- 
tor, muſt both enter into conſideration, when the ſafety of goods 
is the point, in view. The ſhip-maſter mult, at his peril, take care 
that goods are not delivered to an; unknown factor, becauſe his re- 
Teipt or bill of loading ſtands for them. The factor's cellar is as 
'ealily 'fourid as the ſhip, or any other place where the goods could 
e * 


. 1 | 
be | lodged : they muſt, of neceſſity, be lodged ſomewhere ; nor 
bas the factor a better opportunity of concealing them, than the 
ſhip- maſter has, becauſe the one, as well as the other, is obliged to 
1 ods, when. called. for, by a, perſon properly autho- 
Mr. Ogilvie's caſk. of apples was in a very particular fituation 
for, it appears by the oath which he emitted before the ſheriff, 
that his brother had neglected to appriſe him.of the preſent being 
ſent, till the month of March. By his brother's negle& then, 
Mr. Ogilvie was, ſtrictly ſpeaking, not the owner of the apples 
during the intermediate ſpace between December 1768, and the 
26th day of March 1769, when he received the letter, informing 
him, that ſuch apples were his; it is, therefore, humbly ſubmit- 
ted to your Lordſhips, whether, when the perſon, who ſent the 
goods, has been ſo flovenly, as not to take the uſual precaution 
neceſſary for cnabling him to whom the goods: were ſent, in con- 
formity with the eſtabliſhed rules, to obtain them, a factor ſhould 
be found liable for not having exerted extraordinary diligence, 
to make up for a neglect in the. perſon who ſent the goods, which 
neglect the factor could not poſſibly divine: for, how could he 
pitch upon this particular caſk, addreſſed, * To William Ogilvie, 
* Efquire,” as an exception to the general rule, and conclude, 
that the gentleman, whoever he was, had no notice given him by 
his correſpondent in London, that ſuch a caſk was ſent. | 

And it is material for your Lordſhips to attend to this circum- 
ſtance, that, till the month of March 1769, Mr. Ogilvie had ac- 
tually no title to claim the cask in queſtion. He could not have po- 
fitively ſaid, that he was the William Ogilvie, Eſq; for whom the 
cask was intended; for, had he appeared at the petitioner's cel- 
lar, and alledged, that the cask was his, he could produce no 
written document to prove it, without which, a factor does not 
think himſelf in ſafety to deliver up goods, Mr. Ogilvie would 
have made but a fooliſh figure, if it had been put to him, to give 
an account of himſelf, and thow, that he was the William Ogil- 
vie, Efq; for whom the cask was intended, and he had been 
forced to acknowledge, that indeed, the cask might be for him, 
but that he had no notice or information whatever, that it was. 

In ſhort, your petitioner, with great ſubmiſſion, cannot help 
thinking, that, whether this cauſe {hall be judged upon its own 
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peculiar circumſtances; or upon the general principle, which he 
has humbly endeavoured to illuſtrate to your Lordſhips, no blame 
can lie upon him and he muſt, therefore, be afſvilzied. * 

But, at any rate, as the caſe is altogether new, and it is clear, 
that your petititioner acted optima fide, according to the uniform 
practice of thoſe of his buſineſs, though your Lordſhips ſhould 
incline to authoriſe a different practice, he humbly pleads, that he 
ought not to be found liable in any expence; whereas, at preſent, 
he is loaded with the expence of extract in this court, though the 
half, or rather two thirds: of the proceedings relate to the queſtion 
with Mr. Roſs, whom your Lordſhips have aſſoilzied. 


MAY it therefore pleaſe your. Lordſhips, to alter your for- 
mer interlocutor, in fo far as it reſpects the petitioner, 
and afſaulzie-him ; and, at any rate, to find, that he ic 
liable in no expence; or give ſuch other relief, as to your 
Lordſhbips ſhall ſeem meet. 


| According to juſtice, &c. 
| 5 JAMES BOSWELL, 


